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FACTS AND PROCEDURAL HISTORY

On January 29, 2009, at 3:45 PM, a Fuse-A-Lage Manufacturing ("Fuse") 444 jet aircraft, being operated by Skye-Pod Airlines ("Skye") as Flight 678, crashed just short of the runway while landing at Los Angeles International Airport in California.  The flight originated from John F. Kennedy International Airport in New York.  All 220 passengers and 9 crew members died in the accident.  The National Transportation Safety Board's investigation is ongoing.

The following facts are undisputed:

1. Skye − a commercial airline, flying passenger routes within the U.S. and between the U.S. and various countries − is a Delaware corporation, with its principal place of business in New York.  

2. Fuse is a French corporation, with its principal place of business in Paris, and sells its aircraft worldwide.

3. Weather conditions: IFR, high winds (with large crosswind component), wet runway, short runway.

4. Crew advised by ATC to maintain 250 kts for longer than normal for traffic sequencing in high traffic area.

5. In transition to landing configuration, crew attempts to lower flaps near the maximum extension airspeed.  Airloads caused blowback of the left wing flaps, causing them to jam at 20 degrees while the right wing flaps continued to extend to 40 degrees.  (20 degree split in flaps regardless of whether right flaps left at 40 degrees or brought back to 0.)  Sensors designed to prevent such a split failed for unknown reason.

6. Crew knew there was a flap split but, due to poor weather situation and limited fuel reserves (long trip and ATC delays), decide to press on with approach without performing a controllability check.  Crew maintained right flaps at 40 degrees to lower approach speed due to short, wet runway.

7. The Fuse Aircraft manual has no procedure for this scenario, nor is there any performance data for split-flap approaches.

8. The crew maintained the normal Vref airspeed for a flaps 40 approach, but a little slower just prior to the threshold.  This, in combination with the strong crosswind, led to a loss of control and a stall situation at low altitude.  The left wing of the plane dipped and struck the ground, causing the aircraft to cartwheel short and left of the runway.

The passengers were domiciled in 10 countries.  Although some lawsuits were commenced in countries outside the U.S., most suits − all naming Skye and Fuse as defendants − were brought in various federal district courts in the U.S.  The lawsuits were consolidated by the Judicial Panel on Multidistrict Litigation and were transferred to Judge Links in the U.S. District Court for the Central District of California, pursuant to 28 U.S.C. §1407, for coordinated and consolidated pretrial proceedings.
The principal liability contentions of the Plaintiffs' Steering Committee in the litigation were:

Against Skye:
1. Extending flaps near/at maximum extension speed.

2. Continuing approach and/or not performing controllability check at altitude.

3. Failure to divert to longer runway where landing with higher approach speed was feasible.

4. Allowing aircraft to slow below reference airspeed during approach.

Against Fuse:                            

1. Improper maximum flap extension airspeed limitations.

2. Failure of the flap sensors to operate properly.

3. Failure to develop emergency procedures for a split-flap situation.

4. Failure to develop performance data for a split-flap situation.

Judge Links stayed liability discovery and ordered the parties to engage in early mediation in an effort to resolve the cases without costly and time-consuming pretrial and trial proceedings.  He has not ruled on any substantive issues, but he has informally indicated that his law clerks believe that compensatory damages should be governed by the law of a decedent's domicile.   For the purposes of the mediations: Florida and California law should be considered as allowing damages for loss of support, loss of net accumulations to the decedent's estate, loss of services, loss of parental guidance, and damages for a decedent's survivors' mental pain and suffering arising from the decedent's death; damages for the decedent's own pre‑death conscious pain and suffering are not recoverable.  New York law allows the same basic elements of economic damages but: (1) disallows damages for a decedent's survivor's mental pain and suffering; and (2) allows damages for a decedent's own pre‑death conscious pain and suffering.  

The first case chosen for mediation is Aspen, which was commenced in the Southern District of Florida.  The Aspen case was brought to recover damages for the death of passenger Dr. R. Aspen, a 50 year-old successful surgeon permanently residing in Florida, and his son F. Aspen, a 21 year-old college student.  At the time of the accident, the Aspen family was mid-way through a one-year temporary stay in London, where Dr. Aspen held a visiting-surgeon's post at a charitable hospital.  Dr. Aspen was traveling to California to attend a medical conference and was going to return to London; his son was on a winter break from college and decided to accompany his father on the trip.  They arrived in New York from London – on a ticket for roundtrip transportation between London and New York – the day before the accident, and they purchased in New York roundtrip transportation between New York and California.

Both decedents are survived by: (1) 51 year‑old G. York (the Executor of their Estates), who is  the wife of Dr. Aspen, the mother of F. Aspen, and is a successful novelist; and (2) J. Aspen and K. Aspen, aged 14 and 16, the daughters of Dr. Aspen and his wife and the sisters of F. Aspen.  
In addition, Dr. Aspen is survived by a 15 year-old son born out of wedlock (who lives with his mother in New Mexico and was never visited by his father).  Dr. Aspen's wife and daughters are disputing the paternity of the 15 year-old boy.
In the year before the Aspen family left for London, Dr. Aspen earned USD 500,000; his compensation as a visiting surgeon in London was half that amount.  All parties conceded that there were no economic damages resulting from the death of F. Aspen.
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